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INTRODUCTION1 

 

"Television won't be able to hold on to any market it captures after the first six months. 

People will soon get tired of staring at a plywood box every night." - Darryl Zanuck, co-
founder of 20th Century Fox, 1946.2 

 

I begin with the quote above because, for as long as there have been technological advances, 

people have wrongly believed they won’t change anything.  Artificial Intelligence (“AI”) is not only 

here to stay, it is, plain and simple, a transformational game changer.  You will either be left 

behind, or you will adapt and evolve.  There is no middle ground. 

 

I am a 57-year-old litigator called to the bar 30 years ago in 1994, so a fair question to pose would 

be why I have been asked to present a paper about best practices for incorporating AI into a legal 

practice.  To be sure, I do not describe myself in any way as having a particular technological 

proficiency.  I certainly am intellectually curious and believe that’s all you really need to make use 

of AI in ways that are both imaginable and unimaginable with your own individual law practices. 

 

My journey on this path began a number of years ago, when my law firm identified “digital 

leadership” as part of our strategic plan going forward.  I happened to be on that Strategic 

Planning Committee, and, as often happens, the position of Chair of the newly-minted Digital 

Leadership Committee fell in my lap.  This was still at a time when AI was way off on the horizon, 

and certainly not something that I was thinking would make its mark with my own practice. 

                                                           
1 This is a reworked version of a prior paper I delivered to the Ontario Trial Lawyers Association in May 
2024.  For those of you who previously heard my talk, I have updated this paper to reflect my own continued 
experiences in the several months that have passed since May.  I have removed some sections and added 
new content, but the bulk of this paper borrows from my prior paper. 
 
2 In writing this paper, I knew that I wanted to start off with a quote from someone in the past who turned 
out to be completely wrong in predicting that a technological advancement wasn’t going to catch on.  I had 
the idea, I just didn’t have the content.  So, to quickly find something, I used ChatGPT, giving it the following 
prompt:   “Give me three historical quotes from people who predicted that technological or mechanical 
advancements would never succeed, only to be later proven very wrong. The examples should be well-
known enough that they have been referenced at least 10 times in recognized publications”.  See my entire 
chat, and a follow-up prompt, at TAB A.  To ensure this wasn’t just a hallucination, I then Googled this 
quote and saw that it indeed has been cited many times in many publications. 
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As we know, in November 2022, ChatGPT was released on the world, opening our eyes to the 

tremendous possibility that this powerful new technology might offer. 

 

Our collective excitement immediately produced watercooler chatter about the perils and pitfalls 

of AI with notable examples of epic failures occurring within our own legal profession.  The 

hallucination of case law, which was then submitted to the court as something to be relied on, 

was not one of the finer moments in the annals of legal history.  While it won’t be the last mistake, 

you must not let the pitfalls deter you from embracing AI in your litigation practice.   

 

OVERVIEW 
 

As an overview comment, my suspicion is that our conservative legal profession has been slower 

than it should to embrace the opportunities that are presented by AI.  I remain surprised at how 

few people who I speak to in our profession are readily adopting the new technologies in real 

time.  The occasional epic failure seems to have scared off many folks from safely embracing AI 

as one very important tool in your legal practice toolbox and business of law toolbox. 

 

My hope with this paper is to encourage you to take your own baby steps to explore, in a way that 

makes sense for you within your own practices, the unlimited opportunity that exists to make safe 

and efficient use of AI, while doing so within the parameters of the evolving Law Society of Ontario 

guidance.  To that end, everyone should be aware of the following LSO publications, attached to 

my paper at TAB B: 

 

 Licensee Use Of Generative Artificial Intelligence 

 Generative AI:  Your Professional Obligations 

 Generative AI:  Your Quick-Start Checklist 

 

As with any consideration of technology in a legal practice, the primary goal in incorporating AI 

into a legal practice should fit somewhere within these considerations: 

 

 increased efficiencies to drive productivity 

 an enhanced client experience 

 efficient and effective marketing of legal services 
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 improved analytical and data management 

 automation of routine tasks that are currently performed by a staff member 

 

That is to say, the goal with AI should be to serve the needs of your clients more efficiently and 

capably, to reduce pressure points for yourself with routine tasks in the practice of law, to aid your 

staff in being better at what they do, to have a better set of tools to analyze your practice, to 

promote yourself and find clients, and either to take your new-found time dividend to market 

yourself and bring in even more work, or to spend that time dividend on personal pursuits that are 

meaningful to you. 

 

Don’t just be persuaded by me that you need to embrace the technological change that AI brings 

with it.  Be very aware that our own Rules of Professional Conduct were amended in June 2022, 

still not likely with ChatGPT or AI in its sights, but very likely related to things like CaseLines (now 

Case Center), virtual court appearances, virtual Discoveries, and virtual mediations.  

Nonetheless, Rule 3.1-2 of our own Rules of Professional Conduct, which is the general rule 

related to the competence of a lawyer, provides in the commentary that supplements the rule the 

following guidance about technology: 

  

[4A] To maintain the required level of competence, a lawyer should develop an 
understanding of, and ability to use, technology relevant to the nature and area of 
the lawyer’s practice and responsibilities.  A lawyer should understand the benefits 
and risks associated with relevant technology, recognizing the lawyer’s duty to 
protect confidential information set out in section 3.3. 
 
[4B]  The required level of technological competence will depend upon whether the 
use or understanding of technology is necessary to the nature and area of the 
lawyer’s practice and responsibilities and whether the relevant technology is 
reasonably available to the lawyer.  In determining whether technology is 
reasonably available, consideration should be given to factors including: 
 
(a)  The lawyer’s or law firm’s practice areas; 
(b)  The geographic locations of the lawyer’s or firm’s practice; and 
(c)  The requirements of clients. 

 

While there is not yet a standard of practice that requires the use of AI, that is probably coming, 

and sooner than many would think.  It is simply not an answer, in my view, to sit on the sidelines 

and decide that one will let this technological change pass by without at least understanding it 

and perhaps adopting it. 
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THRESHOLD CONSIDERATIONS3 
 

Before adopting the use of any AI tools in your legal practice, it would be prudent to understand 

a few threshold considerations at the outset.  One might decide to do that by simply asking 

ChatGPT the following question:  “What are the riskiest uses of AI in a Canadian law firm?” 

 

When I posed that question (first doing so before the release of the LSO White Paper I should 

add), I received a reasonable response: 

 

The use of AI in Canadian law firms can offer several benefits, such as streamlining 
document review, legal research, and improving efficiency. However, there are 
also potential risks associated with its use. Here are some of the riskiest uses of 
AI in a Canadian law firm: 

 Data security and privacy: AI systems rely on vast amounts of data, including 
sensitive client information. There is a risk of data breaches or unauthorized 
access if proper security measures are not in place. Canadian law firms must 
comply with stringent data protection laws, such as the Personal Information 
Protection and Electronic Documents Act (PIPEDA), and must ensure that AI 
systems adhere to these regulations. 
 

 Bias and discrimination: AI algorithms learn from existing data, including 
historical legal cases and judgments. If the training data contains biased 
information, it can perpetuate or amplify existing biases, leading to 
discriminatory outcomes. Canadian law firms need to be cautious about using 
AI tools that may inadvertently discriminate against certain individuals or 
groups. 
 

 Ethical dilemmas: AI systems, particularly in complex legal matters, can raise 
ethical concerns. For instance, AI-powered chatbots or virtual assistants might 
provide incorrect or misleading legal advice, leading to potential harm to 
clients. Canadian law firms must ensure that AI tools are used responsibly and 
that human oversight is maintained to address any ethical dilemmas that may 
arise. 
 

 Legal liability: The use of AI in legal decision-making processes can create 
challenges in determining legal liability. If an AI system makes an erroneous 
recommendation or decision, it may be challenging to attribute responsibility. 

                                                           
3 I want to acknowledge my indebtedness to Lerners’ summer student, David Zhang, who prepared a 
comprehensive research memorandum in August 2023 for the Lerners’ Digital Leadership Committee, 
addressing AI usage guidelines.  His work was an excellent starting point for my own understanding, and 
continues to inform much of what I have outlined in portions of this paper. 
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Canadian law firms must carefully consider the implications of relying solely on 
AI systems for critical legal judgments. 
 

 Transparency and explainability: Many AI algorithms, such as deep learning 
models, operate as black boxes, making it difficult to understand how they 
reach their conclusions. This lack of transparency can be problematic in legal 
contexts where decisions need to be justified and explained. Canadian law 
firms should carefully assess the transparency and explainability of AI tools 
and ensure that they can provide justifications for their actions. 

To mitigate these risks, Canadian law firms should prioritize robust data security 
protocols, ensure diverse and unbiased training data, implement ethical guidelines 
for AI usage, maintain human oversight, and promote transparency and 
explainability in AI systems. It's important to note that while AI can be a valuable 
tool, it should complement the expertise of legal professionals rather than replace 
it entirely.   
 

From having done considerable self-study and accessing non-AI tools to inform myself, I might 

add the following to this list, some of which has also later been endorsed by the LSO White Paper: 

 

 human oversight, responsibility, and accountability 

 informed consent and client communication 

 continuous evaluation and improvement 

 awareness of federal, provincial, Law Society, and professional association guidance 

 

While it is beyond the scope of this paper to provide you with all the content needed to fully 

assimilate and digest each of these points, attached at TAB C is a compendium of the current 

legislative guidance and judicial practice direction or professional association commentary related 

to the use of AI in a legal practice in Canada, which supplements the specific LSO guidance. 

 

My thought with my 12-minute talk for civil litigators was to spend my time with more of a show-

and-tell demonstration of some of the tools that I am currently using; but don’t rush to get there 

on your own without first giving sober thought about each of  the threshold considerations noted 

above.  You really need to understand the implications of what you might be doing, particularly 

when it comes to maintaining the privacy of clients’ information and honouring judicial guidelines 

on the permitted use of AI, before you barrel ahead on a file. 
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AI TOOLS YOU SHOULD BE TRYING 
 
There is certainly no “one size fits all” approach to the use of AI in a legal practice.  To the extent 

that I am using or will demonstrate any particular AI tool in this paper or at this conference, it is 

not meant to represent a definitive endorsement of that product, nor any sense of exclusivity with 

respect to that product.  Each of you will need to find your own set of tools that works best with 

the particular type of law practice you run and with the particular needs of your own individual 

clients.   My experience is informed by my practice as a plaintiff personal injury lawyer.   There is 

so much more that I have yet to explore, and it may well in fact be worthy of a future talk a year 

down the road, where I can expand on what I have learned and the newer tools that I have 

discovered or explored. 

 

Generally, it will be fair for you to think of AI tools as a dichotomy where: 

 the data resides outside of your law practice, where you must be very cautious about client 

data security and privacy; and  

 those tools that exist within your office or as an enterprise module that don’t carry the same 

risks of a data breach or client confidentiality security leaks. 

  

Depending on your preliminary assessment of the safety of the type of tool that you’re using, it 

may only permit you to use the tool in a generic manner about general matters, or you may feel 

comfortable analyzing and using actual client data. 

 

With that in mind, here is a short list of the type of AI tools that you may wish to explore in your 

own legal practice, which I have been using: 

 AI-assisted legal research tools 

 ChatGPT and related generative AI tools: 

1. Generating blog content 

2. Medical inquiries 

3. Drafting sample questions / Support for Discovery prep 

4. Drafting emails 

5. Math calculations 

 Copilot and similar practice tools 
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I also want to spend a few moments illustrating some of the perils with AI, beyond the well-known 

hallucination of cases. 

I hope to give as many examples of real AI content as possible, so that you can let your own 

imaginations run wild in exploring these tools for yourself.  Showing is telling! 

 

AI-Assisted Legal Research Tools 
 

At my law firm, the very first AI tool that we explored, even before ChatGPT burst on the scene, 

was the use of legal research memo tools that were augmented by some form of AI.  Our Digital 

Leadership Committee at my firm was drawn to the Canadian legal start-up that is now known as 

“Alexi”, which was incubated at what was then Ryerson University (now Toronto Metropolitan 

University).  We wanted to explore this tool because it drew upon a reliable data set, being the 

published cases on CanLII and published Canadian and provincial statutes.  We were also drawn 

to this product because of its Canadian origins, as distinct from the many U.S.-based tools that 

we felt would have more limited application here in Ontario.  Lastly, it was valuable to us in 

knowing that it was not purely an AI-produced legal memo; rather, as we understood it, there was 

a fair degree of human oversight to ensure the soundness of the legal memo.  We weren’t even 

thinking about the hallucination of cases which later emerged with ChatGPT, but, now knowing 

about the possibility for an AI tool to completely hallucinate a case that doesn’t even exist, the 

human oversight component continues to be a valuable asset of tools like Alexi or other related 

AI research tools that might be available from Westlaw and LexisNexis. 

 

With that in mind, let me demonstrate my first use of a legal research memo that was prepared 

with the assistance of AI. 

 

I was headed to a trial for a below-elbow amputee, where defence counsel had originally filed a 

Jury Notice, but now was telling me that he intended to move to strike his own Jury Notice.  I think 

he (rightly) perceived that my client was going to garner a lot of sympathy before a jury, having 

lost his arm in a tug-of-war contest gone bad.  While I was generally familiar with the law relating 

to the striking of Jury Notices, I wasn’t too familiar with the situation where it was the defendant 

who wanted to strike his own Jury Notice.  I thought it was a good opportunity to have a memo 

prepared for me, using this new AI-informed tool. 
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The simple question posed was, “What factors do Ontario courts consider, under rule 47 of the 

Rules of Civil Procedure, when a party seeks to strike its own Jury Notice?” 

 

I went on to give it a bit of a factual background, as that assists the AI tool in preparing a more 

tailored legal research memo. 

 

Within 48 hours, I had received a memo with the answer that I felt was very helpful to me on my 

file.  Attached at TAB D is the 15-page legal memo that was prepared. 

 

I won’t present every AI-assisted legal memo that I have obtained in this paper, but I do want to 

present another one because it was particularly helpful to me, given the timing involved. 

 

I had prepared a detailed Mediation Memo for a significant head injury case that involved a minor.  

I had prepared my clients for the approaching mediation and had served my Mediation Memo.  I 

was taking a short five-day vacation in New Orleans with my wife ahead of the mediation, planning 

to conduct the mediation two days after I had returned from my trip. 

 

On day one of my vacation, the defence Mediation Memo arrived by email and I saw an issue 

raised that I had not anticipated in my own Mediation Memo, and which hadn’t really been raised, 

to my knowledge, earlier in the litigation.  The defence Mediation Memo addressed the risk that 

the minor faced for being contributorily negligent for his own failure to follow directions that had 

been given to him by his teachers.  He was just six years old when injured, so I hadn’t anticipated 

in advance any argument about contributory negligence in a teacher/student school-based 

negligence claim. 

 

I was able to email our firm law librarian, who made the request for an Alexi research memo on 

my behalf.  The question was, “Are the courts ever prepared to apportion some degree of personal 

responsibility or contributory negligence to a minor, and if so, is there a cutoff age, below which 

the child is considered too young to be responsible and instead his care provider or the person 

supervising the child is the sole responsible party?” 

 

In less than 24 hours, I received my conclusion, only to find that the leading case was a 2016 

decision from the Ontario Court of Appeal, where members of my own firm, defence lawyers, had 

in fact been on the losing side of that very argument.  Within 24 hours, I received my answer and 
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was able to carry on with my vacation, knowing that I could fully respond to this new issue by 

relying on a Court of Appeal authority that supported me.  This was more than worth the couple 

of hundred dollars that that memo cost, which was in fact a disbursement in any event, and 

reimbursable by the defendant on the successful conclusion of that case.  Attached at TAB E is 

the legal research memo that was generated in response to my inquiry. 

 
ChatGPT and Related Generative AI Tools 

 
ChatGPT is certainly not the only AI tool that is available for your use, but it was the first one to 

come to widespread attention, and it is one where I have gained a considerable degree of 

familiarity.   In fact, I use it daily for professional and personal inquiries.  For the purposes of this 

paper and my talk, I will spend a fair bit of time talking about how I have woven ChatGPT into my 

practice. It is not the only generative AI tool available but is certainly representative of what any 

similar tools can offer.  When I refer to ChatGPT, you can likely view it as a proxy for any of the 

generative AI tools that are now available. 

 

The first and most important foundational consideration with ChatGPT, however, is that this is not 

a tool that I consider safe to use with client-sensitive data.  It fits under the first prong of the 

dichotomy I mentioned above.  In any of my dealings with ChatGPT, I would never share any 

client information or related private details, and so its use is restricted to more generic supports 

that nonetheless remain very powerful during the life of a file. 

 

Use of AI For Medical Questions 
 

I have been very pleased with the way in which ChatGPT is like my own private medical expert 

whispering in my ear.  I make a big distinction between some of the cautions that have been 

offered by the medical community about using ChatGPT for personal medical diagnosis, and my 

use of it, which is to prime me for further research.  While I do not exclusively rely on what 

ChatGPT tells me, I have grown comfortable prompting it in a way that gives me a great deal of 

confidence that I am heading in the right direction. 

   

Take for the example a situation where a medical record contains an entry that is somewhat 

outside of my usual day-to-day experience.  Below is the example of a short chat that I had when 
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I saw “a moderate left occipital subgaleal hematoma” referenced in an MRI Report that was 

contained in hospital records produced following a motor vehicle collision.  I asked ChatGPT to 

explain to me what that medical finding meant, and this is what it told me: 

 

A moderate left occipital subgaleal hematoma refers to a collection of blood that 
has accumulated between the skull bone and the tough outermost layer of the 
scalp (called the galea aponeurotica) on the left side of the back of the head 
(occipital region). Here's a breakdown: 
 
1. Moderate: This term indicates the severity or size of the hematoma. "Moderate" 

suggests that the hematoma is not minor but also not severe. It's of a 
noticeable size, but it's not large enough to be considered critical. 

2. Left occipital: This describes the location of the hematoma. The "left" side 
indicates the side of the head where the hematoma is located, and "occipital" 
refers to the back of the head. 

3. Subgaleal: This term specifies the location of the hematoma between the skull 
bone and the galea aponeurotica, which is a fibrous layer of tissue that covers 
the scalp. 

4. Hematoma: A hematoma is a localized collection of blood outside the blood 
vessels. In this case, it's specifically referring to blood accumulation in the 
subgaleal space. 
 

In summary, a moderate left occipital subgaleal hematoma means there is a 
noticeable collection of blood beneath the scalp, situated on the left side at the 
back of the head, between the skull bone and the tough fibrous layer of tissue 
covering the scalp. This finding often occurs due to trauma or injury to the head, 
leading to blood vessel damage and subsequent bleeding into the subgaleal 
space. 

 

Being interested in determining whether this might be something that I could use in terms of the 

catastrophic impairment designation (a very specific and important test pertaining to my practice 

area that requires some evidence of intracranial pathology, but suspecting that it was not in fact 

an intracranial pathology), I simply asked it, “Would this represent intracranial pathology?”, and 

got the following response, which made complete sense to me: 

No, a subgaleal hematoma does not typically represent intracranial pathology.  The 
hematoma is located between the skull bone and the tough outer layer of the scalp 
(galea aponeurotica), meaning it is external to the skull and brain.  Therefore, it 
does not directly involve the brain tissue or the intracranial space. 
 
However, while the hematoma itself is not within the skull, its presence may 
indicate trauma or injury to the head, which could potentially have caused other 
intracranial issues such as a concussion or more severe traumatic brain injury 
(TBI).  If there are concerns about intracranial pathology, further evaluation such 
as neurological examination or imaging studies may be necessary to assess for 
any associated injuries to the brain itself. 
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The next example I want to share is using AI to provide me with language that helps me to be 

more persuasive when trying to settle a case with an adjuster or defence lawyer.  In my world, 

one of the challenges I frequently encounter relates to an “invisible injury”, one where it is 

impossible to see evidence of the problem on an x-ray screen or MRI.  

 

There is no better example of this challenge than when I am confronted with a case that presents 

as “a psychogenic manifestation of injury” or “a somatoform disorder”.  The updated medical 

terminology for this is a “functional neurological disorder”.  I always struggle to persuade a 

skeptical defence lawyer or adjuster that the pain and suffering experienced by one of my clients 

who has been diagnosed with functional neurologic disorder is no less profound than if the 

complaint originated from an orthopaedic or pure neurological disorder.  Attached at TAB F is one 

of my chats with ChatGPT, asking it to first explain “functional neurological disorder”, then to 

provide the prognosis for recovery following such a diagnosis.  I then followed-up with a request 

that it draft me a 500-word argument that attempts to persuade a skeptical person that someone 

who suffers from functional neurological disorder experiences real distress and isn’t faking it.  You 

will see the detailed response in the attachment that accompanies this paper. 

 

What I then did – and it’s an approach that I commend to any of you exploring this tool - is to ask 

it to explain the same thing again, but this time using the voice of Ernest Hemingway.4  I can tell 

you that I used that Ernest Hemingway commentary during a mediation that took place in one of 

my cases.  I attributed the commentary completely to ChatGPT, and then did my own dramatic 

reading, in the voice of Ernest Hemingway, during the virtual mediation, to pretty good effect with 

both the defence lawyer and the instructing insurance professional.  That case was successfully 

settled, and I won’t really know the extent to which my Ernest Hemingway reading played a role, 

but I strongly suspect that it aided my overall advocacy that day. 

 

I recently used ChatGPT to give me a defacto medical opinion on a Simplified Rules case where 

I thought it made sense, considering the time delay and the cost of an expert report.  I wanted to 

bolster my settlement position and persuade the insurance adjuster, who had asked me for a 

settlement proposal, about the seriousness of my client’s injury, just based on my offer to settle 

and the supporting ChatGPT attachment. 

                                                           
4 You can choose any historical voice that might be relevant, from Winston Churchill, to a motivational 
speaker, to Atticus Finch.  By playing around, you will get the same argument delivered with a different 
style and tone until you find the right fit for your case. 
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The injury in question was a Lisfranc fracture-dislocation.  I had done an entire trial in a medical 

negligence case related to that injury, so I had my own very well-developed sense about this 

injury, which gave me a lot of confidence when using ChatGPT to bolster my arguments.  Attached 

at TAB G is the excerpt from ChatGPT which described the Lisfranc injury and the general 

rehabilitative initiatives that are prescribed.  I shared this with the tort adjuster, avoided the delay 

and cost in having a formal expert report prepared, and did settle that file. 

 

In my experience, it is very helpful to prompt ChatGPT with the further qualifier of asking it to 

explain something to you at a PhD level.  On other occasions, I have asked it to restrict its advice 

to information that appears in peer-reviewed medical journals.  You can insert your own 

parameters and guardrails with your prompt to ensure that it is only drawing upon reliable 

information in supplying you with a response.  Remember that generative AI tools are only as 

good as the background information on which it has been fed.  The paid version of ChatGPT 

which I use also provides the background source for much of the scholarly content, and I am also 

careful to back-check the sources for anything that is beyond my own personal knowledge base. 

 

Drafting a List of Sample Questions / Support Ahead of Discoveries 
 
Another use for something like ChatGPT is to have it provide you with a list of questions that you 

might consider asking either your own client or the opposing party, depending on the type of case 

before you.  While you would never use this as your sole source for preparation, it is a very handy 

tool in your toolbox.  Simply to illustrate its power, I created a fictitious file where I assumed that 

I was involved in an LTD action for a cardiac perfusionist, a job which I readily admit I don’t know 

very much about.  I gave ChatGPT the following prompt: 

 

I am a lawyer who will be questioning a cardiac perfusionist.  Give me a list of 100 
questions that I can ask the perfusionist which will help me to understand exactly 
what this job entails, the level of responsibility assumed in the workplace by a 
perfusionist, the physical demands associated with this position, the necessary 
educational and on the job training that is required, and related inquiries. 

 

See the list of 100 sample questions that ChatGPT gave to me within 30 seconds of being 

prompted to do so, which is attached at TAB H.   Not all of this is useful, but if just 20% of the 

generated content makes you think about your case, or simply speeds up what you would do on 

your own, there is a real value to you, your practice, and your client.  
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Note that you can engage in lengthy discussions in which you ask follow-up questions.  For 

example, related to the perfusionist, I then asked, “What are the educational requirements to work 

as a perfusionist in Ontario?”, and I then was provided with this response: 

In Ontario, Canada, the educational requirements to work as a perfusionist 
typically include: 

1. Completion of a bachelor's degree in a related field, such as biology, 
physiology, chemistry, or a health sciences discipline. 

2. Graduation from a recognized perfusion education program, accredited by the 
Canadian Society of Clinical Perfusion (CSCP) or equivalent accreditation 
body. 

3. Clinical training through an accredited perfusion program, typically consisting 
of supervised practical experience in a hospital setting. 

4. Certification by the Canadian Society of Clinical Perfusion (CSCP) or 
equivalent certification organization, such as the American Board of 
Cardiovascular Perfusion (ABCP). 

5. Continued education and professional development to maintain certification 
and stay updated on advancements in the field. 

It's essential to verify specific requirements with the regulatory body or professional 
association governing perfusion practice in Ontario for the most accurate and up-
to-date information. 

 

You can use this as a tool to help prepare yourself when dealing with a new client who has some 

aspect of their profile that falls outside of your prior experience and exposure.  Similarly, you can 

use this as a valuable tool, depending on the type of case you are involved in, in better 

understanding aspects of the defendant or group of defendants. 

 

I acquired an existing file from a prior lawyer when she developed a conflict.  My new client is a 

nurse who worked on the surgical cardiac floor.  She has a head injury and can no longer work.  

I saw that there was no physical job demands analysis in the file, so I asked ChatGPT: 

 

Give me a 1,500-word report that documents and explains the physical job 
demands, duties, responsibilities, and work conditions of a unionized cardiac 
surgical nurse working in Ontario. 

 

The response that was generated, attached at TAB I, was so helpful to me on my file.  I shared it 

with the treating occupational therapist, but, more importantly, I shared it with my client, who 

offered some modest clarifications, before endorsing its accuracy, and saying, “I like this tool by 

the way.  Way easier than me trying to recall everything”. 
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As another example, I had to examine at a Discovery the owner of a construction company while 

acting on behalf of a client who had slipped and fallen on soil that had washed onto the sidewalk 

in the subdivision (that had not yet been assumed by the municipality).  No sod had been laid in 

the area of his fall.  To ensure that I had a complete list of all soil erosion control strategies that 

could have been employed, ahead of the Discovery, I gave this prompt to ChatGPT: 

 

Give me examples of best practices for a land developer to minimize the risk of 
soil erosion and soil movement onto a sidewalk, after construction is completed 
and before sod has been laid. 

 

The list of ten different strategies included several that had not occurred to me: 

 

To minimize the risk of soil erosion and soil movement onto sidewalks after 
construction and before laying sod, land developers can employ a variety of best 
practices. These practices are designed to stabilize the soil, manage water flow, 
and protect the bare ground. Here are some effective strategies: 

1. Temporary Vegetative Cover: Before sod is laid, temporary seeding of fast-
growing grasses or other cover crops can stabilize the soil. This vegetation 
helps to anchor the soil with its roots and provides coverage to reduce the 
impact of raindrops that can cause erosion. 

2. Mulching: Applying mulch over exposed soil can significantly reduce erosion. 
Organic mulches like wood chips or straw not only help retain soil moisture but 
also protect against the kinetic energy of falling rain. 

3. Erosion Control Blankets: These are specially designed fabrics composed of 
natural or synthetic materials that can be laid over the soil to prevent erosion. 
They are particularly useful on slopes where the risk of soil movement is higher. 

4. Silt Fences: Installing silt fences around the perimeter of the development area 
can prevent sediment from moving onto sidewalks and into drains. These 
fences are made from a porous fabric and are anchored into the ground to trap 
sediment while allowing water to flow through. 

5. Proper Drainage Planning: Ensuring that there is adequate drainage to 
manage stormwater runoff is crucial. This includes designing and implementing 
swales, ditches, and catch basins to direct water away from construction areas 
and towards designated drainage areas. 

6. Retention Ponds: Creating ponds or other water retention systems can help 
manage large volumes of water, especially after heavy rains, reducing the flow 
rate and volume of water that can cause erosion. 

7. Phased Construction: Implementing a phased construction plan where land 
exposure is minimized and areas are stabilized sequentially can reduce the 
risk of soil erosion across the entire site. 

8. Use of Geotextiles: Geotextiles can be placed under the top layer of soil to 
strengthen the soil and improve stability. They also promote water filtration 
while preventing soil from moving. 
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9. Regular Maintenance: It’s important to monitor erosion control measures 
regularly, especially after rainstorms, and to repair or replace them as 
necessary to ensure they continue to function effectively. 

10. Education and Training: Ensuring that all construction personnel are aware of 
the importance of erosion control and are trained in implementing these 
measures can lead to better adherence to best practices on-site. 

 

When it came time for the Discovery, I was able to go through these, one by one, and have the 

witness confirm that he could have, but did not, adopt a single one of these strategies, really 

making for a successful liability examination. 

 

As a further example, outside of my practice area and created strictly for the purpose of this paper, 

let’s assume that I am being retained by an Ontario-based hog producer, perhaps in a fire loss 

case, or perhaps in some kind of shareholder dispute.  If I’ve never had such a case before and 

want a backgrounder, even before I meet with my potential new client, I could pose this question: 

 

Give me a detailed outline of the economics of operating a hog finishing operation 
in Ontario, with reference to professional associations, the daily and weekly course 
of a hog operation, its marketing, profitability, and likely economic risks. 

 

See the answer at TAB J, which would be the start, rather than the end point, in understanding 

this industry.   

 

Drafting Blogs or Other Marketing Content 
 
As another aide to your practice, perhaps more on the marketing side, you might consider enlisting 

ChatGPT to assist you in writing the first draft of a blog, that you would then polish, finalize, and 

later share with clients or the public. 

 

Also consider the powerful AI image-generating tools.  See TAB K for some of the AI-generated 

images that I have used in blogs that I have prepared and published (again, relating to my 

personal injury practice area). 

 

  



16 
 

 

Drafting Emails or Similar Content 
 

Another potential use for ChatGPT (or Microsoft Copilot, which I discuss in more detail below) is 

to have it do a first draft of an email for you, again being careful not to include any client-identifying 

information that could get released inadvertently.  I tested this out in connection with an email that 

could be sent by a university student seeking accommodation due to an illness – in this case 

mono.  I gave it the following prompt, and it drafted up what I thought was a credible email that 

could be used, which is shown below: 

 

I am a first year university student. I contracted mononucleosis in the first part of 
October. I have missed four weeks of classes. Draft an email that I can send to 
each of my professors that inquires of them the extent of any accommodations 
they can offer to me if I return to class to try to complete my semester. I have a 
desire to complete my classes rather than drop them, but only if I have academic 
accommodations that would allow me to catch up given the number of classes and 
assignments that I have missed. 
 
Subject: Request for Academic Accommodations Due to Illness 

Dear Professor [Professor's Last Name], 

I hope this message finds you well. I am writing to inform you of my recent medical 
condition and the impact it has had on my ability to attend classes and complete 
assignments. I am currently a first-year student in your [Course Name] class. 

In early October, I was diagnosed with mononucleosis, which has led to my 
absence from classes for the past four weeks. I understand the importance of 
regular attendance and am committed to catching up on the material and 
assignments to successfully complete the semester. 

I would greatly appreciate it if you could inform me of any accommodations or 
options that may be available to assist me in making up for the missed classes and 
assignments. I am determined to put in the necessary effort to meet the course 
requirements, but due to the extended absence, I believe some accommodations 
would be essential for me to achieve the desired outcomes. 

If there are any specific guidelines or recommendations you have for students in 
similar situations, please let me know. I am open to discussing this further with you 
to ensure that any accommodations are aligned with the course expectations and 
objectives. 

Thank you for your understanding and support during this challenging time. I look 
forward to your response and any guidance you can provide to help me navigate 
this situation successfully. 
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Sincerely, 

[Your Full Name] [Your Student ID] [Your Contact Information] 
 

You can prompt ChatGPT to make the tone more formal, or less formal, or any other parameter, 

and it will instantly provide you with another draft to consider.  This is also the sort of thing that a 

tool like Microsoft’s Copilot, which I discuss below, is designed to do. 

 

I recently prompted ChatGPT to prepare a 300-word pitch to sell a 2017 Mercedes C-300 and 

was pleasantly impressed with the content that was created.  I have to admit it was better than 

what I would have come up with on my own. 

 
 
Performing Math Calculations 
 
In my own practice, I have effectively used ChatGPT to assist with accurate calculations of a 

client’s net recovery, after payment of fees and HST, during settlement discussions.   

 

With the mandatory form of Contingency Fee Agreements now in place, where the fee percentage 

is calculated on everything, including the partial indemnity cost contribution, and only excluding 

the disbursements, it is a straightforward calculation that ChatGPT can perform for you.  I use this 

in real time, during a mediation, so that I can quote an accurate amount to my client as their net 

recovery, with each offer that gets exchanged, without fear that I’ve made an error.   

 

For this talk at the LSO, I wanted to share an example of something that might arise in other 

practice areas.  I prompted ChatGPT as follows: 

 

Give me three examples of how ChatGPT could be used in a law practice to 
simplify math calculations. 

 

I received this response: 

 

Certainly!  Here are three examples of how ChatGPT could be utilized in a law 
practice to simplify math calculations: 
 
1. Present Value Calculation for Future Damages:  In personal injury cases, 
calculating the present value of future damages, such as future medical care or 
lost earning capacity, requires understanding of discount rates and the time value 
of money.  ChatGPT can assist by quickly computing these present values based 



18 
 

 

on the provided discount rates and time periods, ensuring accuracy in complex 
calculations and saving time for attorneys. 
 
2. Apportioning Settlement Amounts Among Multiple Plaintiffs:  When a 
settlement involves multiple plaintiffs with different degrees of injury or damage, 
ChatGPT can help by accurately apportioning the settlement amount based on 
pre-determined ratios or percentages.  This can be particularly useful when 
dividing lump-sum settlements or structuring periodic payments. 
 
3. Calculating Economic Losses in Business Disputes:  In cases involving 
business disputes, such as breach of contract or lost profits, ChatGPT can aid in 
calculating economic losses by analyzing financial data, projecting future losses 
based on historical trends, and applying appropriate interest rates for past due 
amounts.  This can streamline the preparation of detailed damage reports, 
reducing the need for manual number crunching. 
 
These applications can help legal professionals perform complex mathematical 
tasks more efficiently, allowing them to focus on the strategic aspects of their 
cases. 

 

I then asked for it to give me a specific fictitious outline for the third example, to illustrate what this 

might look like.  See the fictitious example attached at TAB L which illustrates how economic 

losses could be roughly calculated in a business dispute – not to replace your expert, but to 

perhaps give some direction to the litigation in its early stages.   The caveat here, as mentioned 

several times now, is that you would not want to feed any client-identifying information into 

ChatGPT. 

 

I am constantly back-testing this product to make sure that what it generates is accurate.  It isn’t 

always accurate, so be extremely mindful that this is not an all-powerful oracle.  Don’t ever 

substitute your own review, good judgment, and further research for an AI-generated answer.  

 

See, for example, the exchange below, where ChatGPT failed at what I would have thought was 

an easy task.  I asked ChatGPT to give me all the two-syllable names of the Stoic philosophers. 

 

It said: 

Here are the names of Stoic philosophers that have two syllables: 
 
1. Zeno (of Citium) 
2. Cleanthes 
3. Seneca 
4. Musonius 
 
These names adhere to the two-syllable rule when pronounced in English. 
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So I said, “Explain to me how Seneca is two syllables and not three syllables?” 

 

You’re correct to question this.  In English, the name “Seneca” is typically 
pronounced with three syllables:  Sen-e-ca (‘sɛnɪkə).  My earlier inclusion of 
Seneca in the list of two-syllable names was an error.  I apologize for the mistake. 

 

So, “Seneca” indeed has three syllables, and it should not be included in the list of 
two-syllable names of Stoic philosophers.  The correct list of two-syllable names 
would be: 
 
1. Zeno (of Citium) 
2. Cleanthes 
3. Musonius 
 
These names are accurately two syllables when pronounced in English. 

 

I then went on to point out the same thing about Cleanthes and Musonius, before also noting that 

Cato is a two-syllable name that wasn’t offered at all.  After the entire exchange, ChatGPT said: 

 

Yes, you are absolutely right.  Cato is another Stoic philosopher whose name has 
two syllables.  Specifically, we are referring to Cato the Younger (Marcus Porcius 
Cato Uticensis), who is well-known for his Stoic beliefs and his role in Roman 
history. 
 
So, the corrected list of Stoic philosophers with two-syllable names would be: 
 
1. Zeno (of Citium) 
2. Cato (the Younger) 
 
These names correctly meet the two-syllable requirement.  Thank you for pointing 
that out! 

 

See a more successful back-testing exercise (attached at TAB M) where I asked ChatGPT to 

give me a tutorial on how to frame a residential two-storey home in Ontario, Canada – a subject 

that I know nothing about.  I was showing ChatGPT to an acquaintance, who is a home builder.  

He could not believe the level of accuracy and the step-by-step detail provided, endorsing this as 

a very suitable explanation.  He was so enticed already, he asked me to help him solve a real 

problem he was facing, leading me to give the following prompt (with the response attached at 

TAB N): 

 

Describe for me the various pumps that can be used in a water cistern at a 
residential dwelling in Ontario, Canada. 
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He has become a convert himself and plans to use ChatGPT to assist him in his world of home 

building. 

 

Microsoft Copilot 
 

Copilot is just one of multiple AI legal assistants that you might consider using.  Copilot is the 

Microsoft AI tool, so anyone working in a Microsoft environment (which would certainly apply to 

many lawyers and law firms) should explore how Copilot may be useful in their own individual 

practices.  Copilot, unlike ChatGPT, is an enterprise tool, meaning that it resides within the firm 

and can safely be used in analyzing client-sensitive data and documents.  My own understanding 

of Copilot is still developing and so anything that I will outline below is just scratching the very 

surface of what it might be able to offer you. 

 

My first introduction to Copilot was using it as an assistant during Microsoft Teams 

videoconferencing meetings.  There is a function that allows me to record and transcribe a 

videoconference.  Copilot is then able to summarize that videoconference.  I began exploring 

using Copilot as a tool to prepare a memo for my own benefit following internal non-billable 

videoconference discussions.  This quickly led to me seeing its value and using it, always with 

the client’s knowledge and permission, for client-related matters.  As an excellent example of 

Copilot being such a time-saving tool, see the Memo to File that is attached at TAB O which 

summarized a nearly one-hour videoconference that I had with a client of mine, a woman in her 

late 20s, who suffers with post-concussion complaints, following a motor vehicle collision, which 

impedes her ability to function properly in her job as an accountant.  I did not have to type my own 

notes or dictate my notes, and all my assistant had to do was to file this memo in our file.  I was 

also able to send this memo to my client within five minutes of the meeting having ended, so that 

she had a real time record of what we discussed as well. 

 

Whenever I have talked to defence lawyers who do LawPRO work, they always tell me how 

challenging it is to defend their lawyer clients who frequently have failed to document any of the 

advice that has been given to the client during the life of a file.  If for no other reason than having 

a proper memo in place to confirm advice that was given and information received from a client, 

you could do much worse than using one of these AI tools to prepare your memos for you. 
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The full suite of tools available for Copilot includes Copilot operating in Word, with Excel, with 

PowerPoint, and with your Outlook email box.  I have been blown away by Copilot’s ability to take 

a paper I have written and then produce the first draft of a PowerPoint presentation.  In Outlook, 

as mentioned above, you can have Copilot assist in drafting emails.  You might consider doing a 

first draft and then have the tone changed to be more professional, more casual, or more detailed.     

 

As another example of client communication, see the attachment at TAB P that relates to an 

update following a motorcycle accident.  There is an update on work status and next steps.  I was 

also able to double-down on the use of AI because this client was concerned about an 

undiagnosed labral tear of the hip, so I included a quick chat from ChatGPT to help educate both 

my client and myself as to what might be in store in her future related to that undiagnosed injury. 

 

You could expand the use of Copilot or similar tools to members of your admin team, say your 

accounting department, by having a tool like Copilot analyze data that it is fed relating to the 

productivity of your files or comparisons of Excel spreadsheets, or the most productive day of the 

week for you over the course of a year.  Admin support tasked with marketing could use Copilot 

to prepare content for your review and approval.  A clerk could use Copilot to generate a 

PowerPoint slideshow, or at least use it as the first step in preparing that slide deck. 

 

AI can do a lot of things, but what it can’t do is demonstrate the creativity and ingenuity that the 

lawyer is able to conceive.  You get to dream, and dream big, and then have AI tools fulfill those 

dreams. 

 

Closing Call to Action 
 

Just for fun, I thought I’d delegate the concluding remarks in this paper to ChatGPT, so I prompted 

it like this: 

 

Write me a 300-word concluding statement for a paper being presented to a group 
of litigation lawyers that is meant to inspire them to adopt AI tools in their legal 
practice. The existing paper has addressed in detail AI-related legal research tools, 
ChatGPT and generative AI, and AI legal assistants, like Microsoft's Copilot. When 
discussing generative AI, the use of AI to answer medical questions, the use of AI 
to inform a lawyer about a client's business or economic model, the drafting of 
blogs and creation of AI images for marketing purposes, the drafting of emails, and 
the performance of math calculations in a business dispute, have all been 
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illustrated and discussed in the paper. Prepare this statement in the voice of Atticus 
Finch. 
 

Here is the call to action that was generated: 

 

Concluding Statement in the Voice of Atticus Finch: 

Ladies and gentlemen, as we conclude our discussion today, I am reminded of a 
simple truth: the law, in its essence, is a pursuit of justice and truth. Our tools may 
change, our methods may evolve, but our core mission remains steadfast. The 
introduction of AI into our practice is not a departure from our principles; it is an 
extension of them. 

These AI tools—whether for legal research, client understanding, or even crafting 
the words we use—offer us the opportunity to do our work better, more 
thoughtfully, and with greater precision. They allow us to serve our clients with the 
thoroughness and care they deserve, to understand their needs in a way that goes 
beyond the surface, and to address the complexities of their cases with a clarity 
that is, frankly, revolutionary. 

But these tools are not a substitute for our judgment, our ethics, or our commitment 
to doing what is right. They are, instead, a means to amplify the qualities that have 
always defined great lawyers: diligence, integrity, and a deep sense of justice. As 
we embrace these innovations, let us do so with the understanding that they are 
here to help us fulfill our most fundamental duty—to seek the truth, to serve our 
clients, and to uphold the law. The future is here, and it is ours to shape with 
wisdom and care. 
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COMPENDIUM OF AI COMMENTARY FOR LAWYERS 

 

CANADIAN FEDERAL RESOURCES 

 

Government of Canada  
 

Bill C-27 - An Act to enact the Consumer Privacy Protection Act, the Personal Information and 
Data Protection Tribunal Act and the Artificial Intelligence and Data Act and to make 
consequential and related amendments to other Acts 

Short title: Digital Charter Implementation Act, 2022 

https://www.parl.ca/legisinfo/en/bill/44-1/c-27 

 

Voluntary Code of Conduct on the Responsible Development and Management of Advanced 
Generative AI Systems 

https://ised-isde.canada.ca/site/ised/en/voluntary-code-conduct-responsible-development-and-
management-advanced-generative-ai-systems 

 

Treasury Board – Directive on Automated Decision-Making and Algorithmic Impact Assessment 
Tool 

https://www.tbs-sct.canada.ca/pol/doc-eng.aspx?id=32592 

https://www.canada.ca/en/government/system/digital-government/digital-government-
innovations/responsible-use-ai/algorithmic-impact-assessment.html 

 

Federal Court 

https://www.fct-cf.gc.ca/en/pages/law-and-practice/artificial-intelligence 

 

PROVINCIAL RESOURCES 

 

Alberta – Court of Appeal – Notice to the Public and Legal Profession 

Ensuring the Integrity of Court Submissions When Using Large Language Models 

https://albertacourts.ca/docs/default-source/qb/npp/tri-court-notice-to-profession-and-public---
large-language-models.pdf?sfvrsn=713d5a82_7 
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Alberta Law Society – The Generative AI Playbook 

https://www.lawsociety.ab.ca/resource-centre/key-resources/professional-conduct/the-
generative-ai-playbook/ 

 

British Columbia - Law Society of BC - Guidance on Professional Responsibility and Generative 
AI 

https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/resources/Professional-
responsibility-and-AI.pdf 

 

Manitoba – Court of King’s Bench Practice Direction – Use of AI in Court Submissions 

https://www.manitobacourts.mb.ca/site/assets/files/2045/practice_direction_-
_use_of_artificial_intelligence_in_court_submissions.pdf 

 

Ontario 

Ontario Government – Principles for the Ethical Use of AI (Beta) 

https://www.ontario.ca/page/principles-ethical-use-ai-beta#:~:text=2.-
,Good%20and%20fair,discrimination%2C%20equality%2C%20and%20fairness. 

 

Ontario Government – Transparency Guidelines for Data-Driven Technology in Government 

https://github.com/ongov/Transparency-Guidelines 

 

Law Society of Ontario – Using Technology (one topic includes AI, with three articles offered) 

https://www.cyber.gc.ca/en/guidance/artificial-intelligence-itsap00040 

https://www.practicepro.ca/2018/01/artificial-intelligence-what-is-ai-and-will-it-really-replace-
lawyers/ 

https://www.practicepro.ca/2017/01/artificial-intelligence-and-the-self-driving-lawyer/ 

 

Law Commission of Ontario – Legal Issues and Government AI Development 

https://www.lco-cdo.org/wp-content/uploads/2021/03/LCO-Govt-AI-Workshop-Report-
%E2%80%94-March-2021.pdf 
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Newfoundland and Labrador  

Supreme Court of Newfoundland and Labrador– Notice to the Profession  

Ensuring the Integrity of the Profession When Using Large Language Models 

https://www.court.nl.ca/supreme/files/2023-10-12-Notice-to-Profession-and-General-Public-AI-
Submissions.pdf 

 

Nova Scotia 

Provincial Court – Use of AI and Protecting the Integrity of Court Submissions in Provincial 
Court 

https://www.courts.ns.ca/sites/default/files/notices/Oct%202023/NSPC_Artificial_Intelligence_O
ct_27_2023.pdf 

 

Quebec 

Superior Court of Quebec – Integrity of Court Submissions When Using Large Language 
Models 

https://courduquebec.ca/en/article/notice-to-the-legal-community-and-the-public-maintaining-
the-integrity-of-submissions-before-the-court-when-using-large-language-models 

 

Saskatchewan 

Law Society of Saskatchewan – Guidelines for the Use of Generative AI in the Practice of Law 

https://www.lawsociety.sk.ca/wp-content/uploads/Law-Society-of-Saskatchewan-Generative-
Artificial-Intelligence-Guidelines.pdf 

 

Yukon 

Supreme Court of Yukon – Practice Direction (#29) on Use of AI 

https://www.yukoncourts.ca/sites/default/files/2023-06/GENERAL-29%20Use%20of%20AI.pdf 

 

INTERNATIONAL RESOURCES 

Law Society of England and Wales – Generative AI – The Essentials 

https://www.lawsociety.org.uk/topics/ai-and-lawtech/generative-ai-the-essentials 
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California State Bar – Generative AI Practical Guidance 

https://www.calbar.ca.gov/Portals/0/documents/ethics/Generative-AI-Practical-Guidance.pdf 

 

New Zealand – Generative AI Guidance for Lawyers 

https://www.lawsociety.org.nz/professional-practice/rules-and-maintaining-professional-
standards/generative-ai-guidance-for-lawyers/ 

https://www.lawsociety.org.nz/assets/Professional-practice-docs/Rules-and-
Guidelines/Lawyers-and-AI-Checklist-Mar-2024.pdf 

New South Wales Bar Association – Issues Arising from the Use of AI 

https://inbrief.nswbar.asn.au/posts/9e292ee2fc90581f795ff1df0105692d/attachment/NSW%20B
ar%20Association%20GPT%20AI%20Language%20Models%20Guidelines.pdf 
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Memo To: Lerners LLP, Michelle LaPorte 

File: 116416-00001,ACM21 | ACM21 

Research ID: #400094214ae6a3 

Jurisdiction: Ontario, Canada 

Date: November 22, 2022 

Regarding: Apportionment of Negligence 

Issue

Are the courts ever prepared to apportion some degree of personal responsibility or contributory

negligence to a minor, and if so, is there a cutoff age, below which the child is considered too

young to be responsible and instead his care provider or the person supervising the child is the

sole responsible party?

Facts

A boy named Dylan was just six years old for a couple of weeks and in grade one at a public

school in Thunder Bay when, unsupervised, he fell from the second floor to the first floor,

causing a very serious brain injury. He was air lifted from TB to London and underwent a

craniotomy. The defence asserts there should be some contributory negligence on Dylan’s part

for failing to follow prior directions he had been given. We believe that below a certain age, you

cannot apportion any contributory negligence to a child as there isn’t the requisite age or

maturity to establish that kind of personal responsibility, and believe that this is even more so

when you are in the care of a supervised professionals such as a school setting. So, for example,

you wouldn’t make an 18 month old toddler responsible for pulling a boiling kettle off the stove

onto himself, but as the child ages, perhaps some blame does get apportioned.

Conclusion

Alexsei | Page 1



The test to be applied in determining negligence, including contributory negligence, in the case

of children is whether a child exercised the care expected from children of like age, intelligence

and experience. This is both an objective and subjective standard, which acknowledges the need

for individualized treatment along with the need for consistency in the law. (Saumur v. Antoniak,

2016 ONCA 851 (CanLII))

In Mattinson et al. v. Wonnacott et al., 1975 CanLII 506 (ON SC), a five year old got off the

school bus some distance from home and was struck with the defendants car after running into

street with his head turned away from the oncoming vehicle. The defendant was aware that she

was driving through the school zone at time of day when children are released from school. The

infant plaintiff claimed damages for the injuries sustained. The defendant was held 35% liable

and the bus driver was held 65% liable, for allowing the infant plaintiff to exit the bus alone. No

contributory negligence was placed on the infant plaintiff, considering his age and the fact he had

only been in school for two months meant that it was unlikely he had learned about safety

precautions.

In Sfyras et al. v. Kotsis et al., 1975 CanLII 603 (ON SC), a six year old child sustained injuries

when she fell from the roof of a bowling alley. The child gained access to the bowling alley by

way of a fire escape leading from the apartment in which she resided with her parents. The child

had been told on numerous occasions not to play on the roof. On one side of the roof there was

no ledge, which was an obvious danger, and which was where the plaintiff fell from. The plaintiff

argued that the landlord of the building was responsible for the injuries by reason of having failed

to install a fence preventing entry onto the roof. The Court considered whether the landlord was

liable in light of the fact that the children suffered injuries off-premises. The Court cited a

passage from the English case of Phipps where it was held that the responsibility for the safety of

little children must rest primarily upon the parents; it is their duty to see that such children are

not allowed to wander about by themselves, or at least to satisfy themselves that the places to

which they do allow their children to go unaccompanied are safe for them to go. It would not be

socially desirable if parents were, as a matter of course, able to shift the burden of looking after

their children from their own shoulders to those of persons who happen to have accessible bits of

land. Different considerations may apply to public parks or recognized playing grounds. If

children are invited or permitted to come on premises, there is no duty to erect a fence or
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otherwise to prevent them from wandering from the land on which they were lawfully playing.

While the landlord is responsible for providing and maintaining rented premises in a good state

of repair, the law has not yet gone so as to place the onus on him to prevent children who are

occupying leased premises from wandering on to adjacent premises where danger may lurk. The

plaintiff's action was therefore dismissed. (Sfyras et al. v. Kotsis et al., 1975 CanLII 603 (ON

SC))

In McGonegal et al. v. Gray et al., 1950 CanLII 16 (ON CA), a teacher of a rural school had

instructed the infant plaintiff, aged 12, to take a stove and gasoline into the yard and light the

stove. In doing so, the infant plaintiff received severe burns. The Court held that the teacher had

completely failed to exercise the care that her position demanded, and her negligence had been

the cause of the injuries. The Court further stated that no contributory negligence should be

placed on the infant plaintiff as, among other things, the teacher had control over the plaintiff

while he was under her charge, which was sufficient to absolve him from liability for any

contribution.

In Cox (Guardian of) v. Marchen, 2002 CanLII 36967 (ON SC) the plaintiff was a student who

brought an action against the school board and principal for damages for personal injuries. The

plaintiff, then 17 years of age, was leaving the school through one door of an emergency exit

double door when the other door was opened and the jagged bottom of the door cut her Achilles

tendon. The plaintiff was taken to hospital, where she had an operation to repair the damaged

tendon. She was in a cast and required a wheelchair and crutches for several months. The doors

were never intended for daily use, however the staff knew that the students and some teachers

used the doors regularly as an exit from the cafeteria. The principal had conducted monthly

inspections and had never noted that the doors were dangerous. Fellow students denied that they

had been expressly discouraged from using the door. There were no warning signs posted. The

plaintiff’s action was allowed and she was awarded $37,500 in non-pecuniary damages. The

Court held that the school had failed in its duty to the plaintiff. The standard of care required of it

was that of a reasonably prudent parent. The School Board was liable as occupier of the school

premises, because it had failed to ensure that the premises were safe for students. The Courts

further stated that the plaintiff was not to be held contributorily negligent as she had exited the

door in a reasonable manner.
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In Heisler et al. v. Moke et al., 1971, CanLII 625 (ON SC), the nine-year-old plaintiff claimed

damages for personal injuries arising from the defendant's negligence. The plaintiff's injury

occurred while he was pressing down with his leg on the clutch of a tractor while holding on to

the steering wheel to brace himself. In considering whether the infant plaintiff was guilty of

contributory negligence there were two questions to be determined. The first one was whether

the child, having regard to his age, intelligence, experience, general knowledge and alertness,

was capable of being found negligent. The second question was whether he was negligent at all

and, if so, to what degree. The infant plaintiff was fully capable of being found negligent as he

was a bright and alert boy. Although an adult might be expected to realize that pressing down on

the clutch of the tractor was a dangerous act and the infant plaintiff could not be expected to

realize or foresee the consequences of his act. Thus no negligence was attributed to the infant

plaintiff. The infant plaintiff's general damages were assessed at $2,500. The male plaintiff, his

father, was awarded $3,809 for out-of-pocket expenses.

Saumur v. Antoniak, 2016 ONCA 851 (CanLII) dealt with an appeal by a decision of trial judge

finding the defendants liable and the minor plaintiff not contributorily negligent for his injuries.

In this case a 10-year old youth was run over in the road when he crossed on his way to school.

The Court of Appeal held that the trial judge applied the correct legal standard of care, namely

the standard of a reasonably prudent 10-year old of like intelligence and experience. The trial

judge made no reversible error of fact or mixed fact and law in arriving at his findings and

conclusions on the contributory negligence issue.

Law

In Mattinson et al. v. Wonnacott et al., 1975 CanLII 506 (ON SC), a five year old got off the

school bus some distance from home and was struck with the defendants car after running into

street with his head turned away from the oncoming vehicle. The defendant was aware that she

was driving through the school zone at time of day when children are released from school. The

infant plaintiff claimed damages for the injuries sustained. The defendant was held 35% liable

and the bus driver was held 65% liable, for allowing the infant plaintiff to exit the bus alone. No

contributory negligence was placed on the infant plaintiff, considering his age and the fact he had

only been in school for two months meant that it was unlikely he had learned about safety
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precautions:

CONTRIBUTORY NEGLIGENCE OF THE INFANT PLAINTIFF

The infant plaintiff did not testify. In view of the severity of the head injury, the

lapse of time from the date of the accident to the trial, and his tender age when he

was injured, I do not attach any significance to that. Nor do I think his evidence

could have been of any great assistance. However, it is difficult to make any

assessment as to whether this particular infant could, at the time of the accident,

have been guilty of contributory negligence. I trust it is not wrong of me to take

into consideration the fact that at five years and eight months, he had only attended

kindergarten for two months. The longer a child is at school, the better the safety

lessons are learned. Similarly, I trust that I can take into consideration the fact that

the accident happened very shortly after he got off the school bus, or, perhaps, I

should say escaped from it. At this moment of release from school, a very young

child is at its most exuberant and, unfortunately, most careless self. Lastly, the

accident happened only two weeks before Christmas. Again I hope it is not

unreasonable for me to assume that a child of this age, at this time of year, would be

more concerned with thoughts of Christmas than his safety. Taking these factors

into account, I would not attach any contributory negligence to the infant.

In Sfyras et al. v. Kotsis et al., 1975 CanLII 603 (ON SC), a six year old child sustained injuries

when she fell from the roof of a bowling alley. The child gained access to the bowling alley by

way of a fire escape leading from the apartment in which she resided with her parents. The child

had been told on numerous occasions not to play on the roof. On one side of the roof there was

no ledge, which was an obvious danger, and which was where the plaintiff fell from. The plaintiff

argued that the landlord of the building was responsible for the injuries by reason of having failed

to install a fence preventing entry onto the roof. The Court considered whether the landlord was

liable in light of the fact that the children suffered injuries off-premises. The Court cited a

passage from the English case of Phipps where it was held that the responsibility for the safety of

little children must rest primarily upon the parents; it is their duty to see that such children are

not allowed to wander about by themselves, or at least to satisfy themselves that the places to

which they do allow their children to go unaccompanied are safe for them to go. It would not be
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socially desirable if parents were, as a matter of course, able to shift the burden of looking after

their children from their own shoulders to those of persons who happen to have accessible bits of

land. Different considerations may apply to public parks or recognized playing grounds. If

children are invited or permitted to come on premises, there is no duty to erect a fence or

otherwise to prevent them from wandering from the land on which they were lawfully playing.

While the landlord is responsible for providing and maintaining rented premises in a good state

of repair, the law has not yet gone so as to place the onus on him to prevent children who are

occupying leased premises from wandering on to adjacent premises where danger may lurk. The

plaintiff's action was therefore dismissed:

I am unable to discover anything in the circumstances of this case to warrant the

implication of an intention by the parties that there should be superadded to the

implied invitation a duty on the part of the appellant company to become a

trespasser and repair this hole or in the alternative to warn the respondent of a

defect of which she was already fully aware.

In an English case, Phipps et al. v. Rochester Corp., [1955] 1 Q.B. 450 at p. 472,

Devlin, J., commented:

But the responsibility for the safety of little children must rest primarily upon the

parents; it is their duty to see that such children are not allowed to wander about by

themselves, or at least to satisfy themselves that the places to which they do allow

their children to go unaccompanied are safe for them to go to. It would not be

socially desirable if parents were, as a matter of course, able to shift the burden of

looking after their children from their own shoulders to those of persons who

happen to have accessible bits of land. Different considerations may well apply to

public parks or to recognized playing grounds where parents allow their children to

go unaccompanied in the reasonable belief that they are safe.

Similar views are expressed by Charlesworth in his treatise on the Law of

Negligence, 5th ed. (1971), para. 353, p. 232:

If children were invited or permitted to come on premises, there was no duty to

erect a fence or otherwise to prevent them from wandering from the land on which
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they were lawfully playing. So, where a railway company permitted children to play

on a pile of sleepers adjoining a railway line, they were held to be under no liability

to a child of two-and-a-half years old who got onto the railway line and was injured

by a train. Again, where children were allowed to play in a sand pit and one of

them, of less than two years old, wandered from the sand pit onto a level crossing

and was injured by a train, the local authority, who occupied the sand pit, were held

to be under no liability. When a child of four got through a gap in the fence of a

public recreation ground and went onto a railway line where it was injured by a live

rail, the defendants, who provided the recreation ground, were held not liable.

While the landlord's duty to his tenants has been considerably expanded as a result

of s. 96 of the Landlord and Tenant Act, R.S.O. 1970, c. 236, which places the

responsibility on the landlord for providing and maintaining the rented premises in a

good state of repair, and while this may indeed include the common areas used by

other tenants of the same premises, the law has not yet gone so far as to constitute

the landlord a pater familias, so as to place the onus on him to prevent children who

are occupying the leased premises from wandering on to adjacent premises where

danger may lurk.

The father of the infant plaintiff was fully aware of all the circumstances, and I find

he made not the slightest effort, in spite of warnings from others, to prevent his

children from using the flat roof. Very little effort on his part such as the placing of

a barricade between the fire stairs and the flat roof would surely have prevented the

serious injury to his child for which he now seeks to throw the blame on others.

In McGonegal et al. v. Gray et al., 1950 CanLII 16 (ON CA), a teacher of a rural school had

instructed the infant plaintiff, aged 12, to take a stove and gasoline into the yard and light the

stove. In doing so, the infant plaintiff received severe burns. The Court held that the teacher had

completely failed to exercise the care that her position demanded, and her negligence had been

the cause of the injuries. The Court further stated that no contributory negligence should be

placed on the infant plaintiff as, among other things, the teacher had control over the plaintiff

while he was under her charge, which was sufficient to absolve him from liability for any

contribution: 
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I do not think the circumstances are such that the respondent Charles Gray can be

held to have contributed by negligence on his part to the injuries suffered by him.

At the time of the accident the boy was 12 years of age, and apparently of average

intelligence for a boy of that age. It is the intelligence of a child that is now the

principal factor to be regarded in arriving at a decision whether such child, when a

mishap occurs in which he or she has been injured, is subject to the rule with regard

to contributory negligence. The relationship of teacher and pupil and the control the

teacher had over the boy while he was under her charge is sufficient, in my view, to

absolve him from liability for any contribution on his part to the negligence which

caused the accident and from the consequences of his act in attempting to light the

stove in question, realizing as he did, that he did not know how to use the stove, and

knowing, because it had been impressed upon him, that gasoline was a dangerous

substance in the presence of fire: Corby v. Foster (1913), 29 O.L.R. 83, 13 D.L.R.

664; Yachuk et al. v. 0liver Blais Co., Ld., 1949 CanLII 325 (UK JCPC), [1949]

A.C. 386, [1949] 2 All E.R. 150, [1949] 3 D.L.R. 1, [1949] 2. W.W.R. 764.

In Cox (Guardian of) v. Marchen, 2002 CanLII 36967 (ON SC) the plaintiff was a student who

brought an action against the school board and principal for damages for personal injuries. The

plaintiff, then 17 years of age, was leaving the school through one door of an emergency exit

double door when the other door was opened and the jagged bottom of the door cut her Achilles

tendon. The plaintiff was taken to hospital, where she had an operation to repair the damaged

tendon. She was in a cast and required a wheelchair and crutches for several months. The doors

were never intended for daily use, however the staff knew that the students and some teachers

used the doors regularly as an exit from the cafeteria. The principal had conducted monthly

inspections and had never noted that the doors were dangerous. Fellow students denied that they

had been expressly discouraged from using the door. There were no warning signs posted. The

plaintiff’s action was allowed and she was awarded $37,500 in non-pecuniary damages. The

Court held that the school had failed in its duty to the plaintiff. The standard of care required of it

was that of a reasonably prudent parent. The School Board was liable as occupier of the school

premises, because it had failed to ensure that the premises were safe for students. The Courts

further stated that the plaintiff was not to be held contributorily negligent as she had exited the

door in a reasonable manner:
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Contributory Negligence

52 The condition of the door created the environment of danger to students and the

Defendants failed to make the premises reasonably safe for students. In all of the

circumstances, Crystal exited the door in a reasonable manner and should not be

held contributorily negligent even though her foot was in the path of the door.

53 No claim was made against Justin Hawley. He is not an employee of the school

board or an occupier under the law. He is just another student. I accept his evidence

that he would not have exited the west door had he known Crystal's foot to be in his

path and further that he did not know the condition of the bottom of the door. I

conclude he was not negligent by not seeing her.

In Heisler et al. v. Moke et al., 1971, CanLII 625 (ON SC), the nine-year-old plaintiff claimed

damages for personal injuries arising from the defendant's negligence. The plaintiff's

injury occurred while he was pressing down with his leg on the clutch of a tractor while holding

on to the steering wheel to brace himself. In considering whether the infant plaintiff was guilty of

contributory negligence there were two questions to be determined. The first one was whether

the child, having regard to his age, intelligence, experience, general knowledge and alertness,

was capable of being found negligent. The second question was whether he was negligent at all

and, if so, to what degree. The infant plaintiff was fully capable of being found negligent as he

was a bright and alert boy. Although an adult might be expected to realize that pressing down on

the clutch of the tractor was a dangerous act and the infant plaintiff could not be expected to

realize or foresee the consequences of his act. Thus no negligence was attributed to the infant

plaintiff. The infant plaintiff's general damages were assessed at $2,500. The male plaintiff, his

father, was awarded $3,809 for out-of-pocket expenses:

8 In the case of children, however, other consideration enter into play. There are

two separate questions to be determined. The first one is whether the child, having

regard to his age, his intelligence, his experience, his general knowledge and his

alertness is capable of being found negligent at law in the circumstances under

investigation. In other words, we consider here the particular child. As has been

stated frequently, there is no absolute rule as to age in order to determine this
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question. Age is merly one of the factors, although the age of seven is often

regarded as the crucial or critical age where normally a child may be expected to

begin to assume responsibility for his actions.

9 The test in order to determine this preliminary question is therfore a very

subjective one. All of the qualities and defects of the particular child and all of the

opportunities or lack of them which he might have had to become aware of any

particular peril or duty of care must be considered.

10 In the case at bar I have found the plaintiff child to be fully capable of being

found negligent. He is a bright, alert child and was nine years of age at the time of

the accident. His recollection of events which occurred over three years ago was

very good and he gave his evidence most clearly -- much better as a matter of fact

than many adults would.

11 One must next consider the second question, namely, whether he was negligent

at all and, if so, to what degree?

12 In the case of infants the law clearly does not assume that full knowledge and

responsibility occurs all of a sudden and, that at a given time in a child's

development, once that child has attained the age of reason or an age where some

degree of negligence can be attributed to him, then the test to be applied is the test

of the reasonable man. At the very least, one must ask oneself what a reasonable

child of that particular age could reasonably be expected to do and to foresee under

those particular circumstances.

13 This test, which is still a very objective one, in the sense that the child's conduct

is analysed in the light of that of a reasonable child of that age, seems to have been

applied in the English case of Gough v. Thorne, [1966] 3 All E.R. 398 at p. 400. I

am reading at p. 400 from the judgment of Lord Justice Salmon:

The question as to whether the plaintiff can be said to have been guilty

of contributory negligence depends on whether any ordinary child of

13 1/2 could be expected to have done any more than this child did. I
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say, "any ordinary child". I do not mean a paragon of prudence; nor do

I mean a scatter-brained child; but the ordinary girl of 13 1/2.

14 This fairly objective test was also applied in the Australian case of McHale v.

Watson (1966), 39 A.L.J.R. 459, which was quoted in the text of Wright and

Linden, Law of Torts, 5th ed. (1970), at p. 199, and I am reading from that text at p.

199 and also at p. 200. At p. 199 the judgment of Mr. Justice Kitto reads as follows:

I take this to mean that the test to be applied in determining whether

the appellant's injury resulted from a breach of duty owed to her by the

respondent should be stated not in terms of the reasonable foresight

and prudence of an ordinary ... boy of twelve; and that the respondent

should succeed because an ordinary boy of twelve would not have

appreciated that any risk to the appellant was involved in what he did.

At p. 200 it clearly states as follows:

The principle is of course applicable to a child. The standard of care

being objective, it is no answer for him, any more than it is for an

adult, to say that the harm he caused was due to his being abnormally

slow-witted, quick-tempered, absent-minded or inexperienced. But it

does not follow that he cannot rely in his defence upon a limitation

upon the capacity for foresight or prudence, nor as being personal to

himself, but as being characteristic of humanity at his stage of

development and in that sense normal.

15 Now if I were not otherwise bound by authority I would think that is the proper

test to be applied to negligence on the part of a child. It seems, however, that in

Canada, the test is considerably more subjective in determining this question.

16 The question as to whether there was, in fact, negligence on the part of the child

and the degree of that negligence was considered in the leading case of McEllistrum

v. Etches, [1956] S.C.R. 787, 6 D.L.R. (2d) 1. That case seems to base the test on

that of a child of like age, intelligence and experience. I will read from the report at
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p. 793 S.C.R., pp. 6-7 D.L.R.; this is a judgment, of course, of the Supreme Court

of Canada; it was delivered by Chief Justice Kerwin who, at the time, was

delivering judgment behalf of the Court. It reads as follows:

The present view of the law is summarized by Glanville L. Williams in

his work on Joint Torts and Contributory Negligence, 1951, s. 89, p.

355. It should now be laid down that where the age is not such as to

make a discussion of contributory negligence absurd, it is a question

for the jury in each case whether the infant exercised the care to be

expected from a child of like age, intelligence and experience.

17 It is, therefore, seems to be quite clear, on the authority of the Supreme Court of

Canada, in our Province the test would be based not only on the age but on the

intelligence of that particular child or a child of similar intelligence and also on the

question of the experience of the child.

Saumur v. Antoniak, 2016 ONCA 851 (CanLII) dealt with an appeal by a decision of trial judge

finding the defendants liable and the minor plaintiff not contributorily negligent for his injuries.

In this case a 10-year old youth was run over in the road when he crossed on his way to school.

The Court of Appeal held that the trial judge applied the correct legal standard of care, namely

the standard of a reasonably prudent 10-year old of like intelligence and experience. The trial

judge made no reversible error of fact or mixed fact and law in arriving at his findings and

conclusions on the contributory negligence issue: 

Contributory Negligence

22 The trial judge declined to make a finding of contributory negligence against

Dean in the circumstances. It may be surmised that he recognized this was a close

call because his final conclusion was that "[c]ontributory negligence is not proven

on the preponderance of the evidence."

23 The parties agree that the test to be applied in determining negligence, including

contributory negligence, in the case of children is that articulated by this Court

in Nespolon v. Alford, 1998 CarswellOnt 2654 (C.A.), at para 53:
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In determining the appropriate standard of care for children, the test is

whether a child exercised the care expected from children of like age,

intelligence and experience (McErlean v. Sarel (1987), 61 O.R. (2d)

396 (Ont. C.A.), at pp. 411-12 and McEllistrum v. Etches, [1956]

S.C.R. 787 (S.C.C.); Heisler v. Moke (1971), [1972] 2 O.R. 446 (Ont.

H.C.) at p. 448 (per Addy J.), see also Downing v. Grand Trunk

Railway (1921), 49 O.L.R. 36 (Ont. H.C.) at p. 40). This is both an

objective and subjective standard, which acknowledges the need for

individualized treatment along with the need for consistency in the

law.

24 The parties also agree that, at an age just shy of his 10th birthday, Dean was old

enough for a finding of contributory negligence to be made against him. They

disagree, however, on whether such a finding should have been made on the facts of

this case.

25 Mr. Boggs points to a number of findings made by the trial judge and submits

that, on these findings alone, a finding of contributory negligence should have been

made. These included the findings that:

(a)Dean was a boy of average intelligence;

(b)he had walked to school for some months and had been taught to

look both ways before crossing and to follow the crossing guard's

instructions;

(c)his rain hood would not have prevented him from seeing left if he

had remembered to look left before he crossed;

(d)he did not remember to look left before he crossed; and,

(e)he knew better.

26 However, the trial judge made other findings as well that related to whether Dean
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had "exercised the care expected from children of like age, intelligence and

experience". He was not satisfied that Dean "had experience with crossing a busy

four-lane highway unsupervised". The appellant contests this finding, arguing that

there was evidence of Dean having done so before. It does not follow, however, that

Dean was "experienced" in crossing busy streets as a result of this, and we are

satisfied the trial judge's finding in this regard was open to him on the evidence.

27 The substance of the trial judge's basis for his finding on contributory negligence

is found in the concluding paragraph of his reasons on this issue -- keeping in mind

that he had already completed his full analysis of the incident and the timing of the

incident:

Based on my assessment of the witnesses and their evidence, I find

that Dean walked at a normal pace to the crosswalk, speeding up a bit

before he arrived. He was not necessarily walking with his head down

at this point. He may have seen the Antoniak vehicle as he walked

south, but if he did he was not equipped at his age to judge distance

and speed. Or he may not have seen it because he forgot to look left

before he crossed. He knew better, but children are notoriously

forgetful when they are distracted or confused. I think that Dean was

confused because he arrived at the crosswalk and there was no

crossing guard to help him. He did not dart into traffic. I accept that

Marc Schulze saw him standing in or near the crosswalk, which

implies that his action of turning right and stepping into the roadway

was interrupted for at least a perceptible moment. Dean stepped into

the lane at a quick walk or jog and got a few step[s into the lane when

he was struck. I am not satisfied in all this that Dean acted below the

standard of a reasonably prudent 10-year old of like intelligence and

experience. Contributory negligence is not proven on the

preponderance of the evidence.

28 The appellant quarrels with certain aspects of this conclusion, particularly the

references to Dean "not [being] equipped at his age to judge distance and speed",
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the comment that "children are notoriously forgetful when they are distracted or

confused", and the finding that "Dean was confused because he arrived at the

crosswalk and there was no crossing guard to help him". The appellant says there

was no evidence to support these observations or findings and that being forgetful,

distracted or confused is not an excuse for negligence but rather an indicia of it.

29 The trial judge heard all of the evidence, however -- including, importantly, the

testimony of Dean and Tori and other witnesses who were children at the time of

the accident. He was entitled to draw inferences from what he determined to be the

dynamics of the events as they occurred, and to apply his experience and common

sense in doing so. On this basis, and given the record, he was entitled to draw the

inferences and come to the conclusions referred to above, in our view. That children

lack the judgment of adults and that they are notoriously forgetful when they are

distracted or confused, and therefore do not follow instructions on the basis of

which "they should know better", are concepts that are generally accepted and that

have been recognized by the courts as factors distinguishing the conduct of children

from that of adults in the negligence liability context: see, for example, Gonzalez

(Guardian ad litem of) v. Stewart, 1995 CarswellBC 2403 (B.C.S.C.); Bourne

(Guardian ad litem of) v. Anderson, 1997 CarswellBC 667 (B.C.S.C.). As this

Court noted, in Nespolon v. Alford, at para. 53, the standard of care for children in

situations such as this "is both an objective and subjective standard, which

acknowledges the need for individualized treatment along with the need for

consistency in the law".

30 As the paragraph cited above demonstrates, the trial judge applied the correct

legal standard of care as set out in Nespolon, namely "the standard of a reasonably

prudent 10-year old of like intelligence and experience". From the application of

that standard his finding that no contributory negligence should be attributed to

Dean was factually driven. While another finding may have been available on the

evidence, the trial judge made no reversible error of fact or mixed fact and law in

arriving at his findings and the conclusions he did on the contributory negligence

issue.
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